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IN THE UTAH COURT OF APPEALS 
THE STATE OF UTAH, 
Plaintiff/Appellee, : 
v. : 
BENJAMIN MATTHEW NUNLEY, : Case No. 20000196-CA 
Priority No. 2 
Defendant/Appellant. : 
ARGUMENT 
ISSUE: APPELLANT'S ISSUE ON APPEAL IS ADEQUATELY 
PRESERVED. 
The State erroneously asserts that Benjamin Matthew Nunley's 
("Nunley") claim on appeal was not properly preserved below. See 
State's Brief ("S.B.") at Point I.A. 
Rule 103(a) of the Utah Rules of Evidence (2000) requires a 
moving party to state all claims of error on the record in the 
trial court by a "timely objection or motion . . . , stating the 
specific ground of the objection, if the specific ground was not 
apparent from the context." See also, State v. Eldredge, 773 
P.2d 29, 34-35, cert, denied 493 U.S. 814, 110 S.Ct. 62, 107 
L.Ed.2d 29 (1989). "One of the primary reasons for imposing 
waiver rules like rule 103 (a) [] is to assure that the trial court 
has the first opportunity to address a claim that it erred." 
State v. Johnson, 821 P.2d 1150, 1161 (Utah 1991). 
In light of the foregoing, Nunley adequately preserved his 
issue on appeal. Nunley preserved the issue, i.e., the 
appropriate restitution amount, by the very act of requesting and 
participating in a restitution hearing. In requesting the 
restitution hearing, Nunley put the amount of restitution imposed 
at sentencing into controversy before the court and thereby 
preserved the issue for appeal. Accordingly, the issue is 
preserved because the judge presiding over the restitution 
hearing "ha [d] the first opportunity to address a claim that it 
erred." Johnson, 821 P.2d at 1161. Therefore, the State1s 
preservation argument lacks merit. 
The State further argues lack of preservation on the basis 
that defendant "as opposed to his counsel - . . . personally 
engaged in a colloquy with the court." S.B.10. This is a 
meaningless distinction that has no bearing upon preservation. 
Argument from a defendant personally or defense counsel equally 
serve to place an issue before a court for purposes of 
preservation, especially in the sentencing context. See,e.g.. 
State v. Anderson, 929 P.2d 1107 (Utah 1996) (discussing 
defendant's right to make allocution statement at sentencing). 
Moreover, the court considered Nunley!s arguments in its ruling, 
thus satisfying the primary purpose of the preservation rule, 
which is to give lower courts the first opportunity to address an 
issue. See Johnson, 821 P.2d at 1161. 
The State similarly asserts that Nunleyfs appeal is not 
preserved because Nunley did not present "witnesses or 
documentation," and because defense counsel "fsubmit[ted]!" the 
issue at the close of the restitution hearing. S.B.10 (quoting 
2 
R.64[21]). As an initial matter, it is not necessary to present 
"witnesses or documentation" in order to preserve an issue. 
S.B.10. Many arguments raised on appeal are routinely made in 
the trial court based on argument from the defendant alone, such 
as a challenge based on the evidentiary rules or a challenge to 
the sufficiency of the evidence. Such challenges may be 
adequately addressed by the trial court for preservation 
purposes. See Johnson, 821 P.2d at 1161. Indeed, the judge in 
this case was able to articulate a factual basis, albeit 
erroneous, for his order based on the colloquy with Nunley. See 
id. 
Furthermore, the preservation of Nunley!s argument is not 
impacted by the fact that defense counsel "submitted" the issue 
at the restitution hearing. R.64[21]. Indeed, the State's 
argument takes defense counsel's statement out of context. 
Defense counsel made the remark after the colloquy between the 
judge and Nunley. See generally R.64 (restitution hearing). 
After the colloquy, the judge asked defense counsel if he had any 
"thoughts" on the matter. R.64[21]. Defense counsel responded, 
"Submit it, Judge." Id. Defense counsel's statement in this 
context means that he was submitting on the argument set forth by 
Nunley, not that he was agreeing to the State's argument in 
opposition, or the propriety of the restitution amount 
established at sentencing or the adjusted amount at the 
3 
restitution hearing. Accordingly, the State's lack of 
preservation argument is groundless.1 
CONCLUSION 
In light of the foregoing and the arguments set forth in his 
opening brief, Nunley respectfully requests this Court to vacate 
the erroneous restitution order and remand for resentencing. 
SUBMITTED this /Ztt day of October, 2000. 
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1
 Nunley submits on his opening brief in response to the 
State's arguments not expressly addressed herein. 
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